VEMORANDUM

TO Al interested persons

FROM Charl es D. MCui gan
Assi stant Attorney Ceneral

SUBJECT: Legislation Passed by the 2004 Legi sl ature
DATE: April 2, 2004

The 2004 Sout h Dakota Legi sl ature consi dered 530 pieces of
| egislation. The House introduced 312 Bills and the Senate
introduced 218 Bills. The CGovernor signed 311 Bills into | aw.

The Attorney Ceneral directly introduced six pieces of

| egislation during the 2004 | egislative session. The Legislature
adopted five of the six bills. Four of the Attorney General's
Bills came fromthe Attorney General's Qpen Government Task
Force. SB59 revises certain provisions regarding public records
kept by state agencies and anends what is commonly known as the
gag law. SB60 makes certain information kept by a | aw

enf orcement agency concerning calls for service available to the
public. SB62 provides a procedure for handling certain

conpl aints regarding open neeting violations and creates an open
nmeetings conm ssion. The one Attorney Ceneral Bill that failed
to pass was SB61 which woul d have permtted the rel ease of
booki ng phot ographs to the public. The Attorney General also

i ntroduced, and the |egislature passed, HB1053 whi ch increases

I iquidated court costs; HB1054 which revises the allowable share
provi sion of the escrow fund for tobacco litigation and HB1055
whi ch revises certain provisions regarding the offense of w tness
tanpering. 1In addition to these 6 pieces of |legislation, the
Attorney Ceneral sponsored two other pieces of legislation with
the aid of specific legislators. HB1152, introduced by
Representati ve Konol d, authorizes the construction of a | aw
enforcenment training acadeny, a crimnal forensic |aboratory and
a crimnal justice and energency operations center. SB95,

i ntroduced by Senator Schoenbeck, will permt the Law Enforcenent
O ficers Standards Conmi ssion to refuse certain applications
based on juvenil e adjudications and dispositions and all ows the
Comm ssion to access certain juvenile records.



Menor andum
April 5, 2004
Page 2

During the 2004 | egislative session, the Attorney General's
O fice nonitored 155 pieces of legislation, supported 15 pieces
of | egislation and opposed 11 pieces of |egislation.

The Legislature passed the followng Bills and, unless noted
ot herw se, the following will becone Iaw on July 1, 2004.

HB1005 Requires counties to determ ne the unreserved,
undesi gnat ed general fund bal ance at certain tines of
the fiscal year and to publish and report this
information. The reporting dates are March 31 and
Septenber 30, and the result shall be published in the
m nutes of the proceedings of the board of county
commi ssioners and to the Department of Legislative
Audi t .

HB1012 Revi ses the definition of a victimfor purposes of
determning who is permtted to speak on behalf of a
victimat the time of sentencing. The bill will allow
t he parent, spouse, next of kin, custodian, guardian,
foster parent and ot her advocates to testify as a
victimat sentencing under certain circunstances.

HB1013 Requires notice to the Attorney General of appeals in
certain juvenil e proceedi ngs regardi ng abuse and
negl ect, children in need of supervision, or
del i nquency.

HB1024 Aut hori zes counties to use the South Dakota grass | and
fire index to regulate the use of fireworks.

HB1027 Provi des for the discharge of an involuntarily
commtted person if that person no |onger neets
commtnent criteria.

HB1053 | ncreases |iquidated court costs. This bill increases
court costs dedicated to | aw enforcenent training by
$3. 00.

HB1055 Revi ses certain provisions regarding the offense of

Wi tness tanmpering. This bill anmends 22-11-19 to
clarify that actually injuring a witness or the

Wi tness's property amounts to witness tanpering. The
bill also creates a new section which will mnake
retaliatory conduct w tness tanpering.

HB1056 | mpl enments an interstate wildlife violator conpact.
The conpact will allow conservation officers to issue a
citation and power of attorney to residents of
conpacting states rather than the current practice of
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HB1066

HB1067

HB1078
HB1079

HB1082

HB1088

HB1098

HB1100

HB1101

HB1102

HB1103

maki ng of fenders post a bond or surety before being
rel eased.

Revi ses certain provisions related to controlled
substance registration. This bill will allow nurse
practitioners and |icensed nurse mdwives to wite
certain prescriptions.

Schedul es Al pha-net hyl tryptam ne (AMI) and 5-net hoxy-n,
n-di i sopropyltryptam ne (5-MeO DI PT) as schedule 1
control | ed substances.

Revi ses certain provisions regardi ng parol e agreenents.

Revi ses certain provisions regarding prelimnary
hearings for parole violators. The bill will elimnate
the need for a prelimnary hearing if the parolee is
under arrest, has left the state, or is convicted of a
felony or m sdenmeanor. The prelimnary hearing would
occur before an independent hearing officer.

Revi ses certain provisions regardi ng regi stered agents
and service of process for certain business entities.
This bill adopts selected uniformlaw provisions
regardi ng service upon registered agents and
corporation principle offices.

Provides for the certification of K-9 teans by the | aw
enforcement officers standards conmm ssion. This bill
allows the comm ssion to certify K-9 teans for the
detection of odors of drugs and controll ed substances,
expl osive materials and ot her substances, and

appr ehensi on or search skills. The act requires a K-9
teamto be recertified on an annual basis.

Revi ses certain provisions relating to referenduns in
county road districts.

Provi des for additional uses of the county | aw book and
law i brary fund. This bill will allow UJS to

pur chase conputers and software in addition to printed
materi al s.

Limts the tinme period during which children in need of
supervision may be held in a detention facility.

Repeal s and reestablishes the interstate conpact on
juvenil es.

Revi ses certain court automation surcharges. This bill
i ncreases court automation fee for civil cases by $5 to
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HB1104

HB1108

HB1111

HB1117

HB1126

HB1136

HB1141
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$20, in small clains actions by $3 to $6, and the fee
in crimnal cases from $3-3%$5 dependi ng upon the of fense
commtted. In addition, the bill increases the court
automation fee by $5 for the filing of appeals with the
Suprene Court. The court automation fee is in addition
to the liquidated cost increase in HB1053.

Defines fel ony aggravated i ndecent exposure as a sex
crime for purposes of the registration of convicted sex
of f enders.

Revi ses the definition of unlawful sexual contact.
This bill clarifies that sexual contact can occur over
the clothing of the victim

Clarifies the regul ation of ephedrine and decl ares an
energency. This bill classifies as a schedule 3
control |l ed substance ephedrine and its derivatives

i ncl udi ng ephedra, herbs and herbal products that
cont ai n ephedrine al kal oi ds, nma huang, Chi nese ephedra,
ephedra Sinica, ephedra Herb Powder, Epitonin or any
extract of these substances. The bill excludes any
drug approved by the Departnent of Health for over the
counter sales such as Sudafed. This bill included an
energency clause and was signed by the Governor on
February 26, 2004. This bill is nowthe law in South
Dakot a.

Revi ses the requirenments for operating a notor vehicle
with an instruction permt. This bill wll allow an
instruction permt holder to drive between 6:00 a. m
and 10:00 p.m if acconpanied by a person holding a
valid operators license who is at |east 18 and has at

| east one year of driving experience. The bill also
allows an instruction permt holder to drive between
10:00 p.m and 6:00 a.m if acconpanied by the driver's
parent or guardi an.

Al l ows the prosecuting attorney to sign the summons in
a juvenil e case.

Repeal s t he mandat ed busi ness hours for certain county
of fices and all ows the county conm ssioners to
establish the hours of operation for county offices.

Aut hori zes the services of ex parte protection orders
on Sundays and holidays. Currently, an ex parte
protection order can only be served on a Sunday or a
holiday if the court has approved service on those
days.
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HB1142

HB1151

HB1152

HB1158

HB1159

HB1161

HB1176

HB1177
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Revi ses certain provisions relating to the el ection of
venue for an adm nistrative appeal. This bill allows a
non-resident or foreign corporation to file an

adm nistrative appeal in the Crcuit Court for the
county of the business's principle place of business in
Sout h Dakot a.

Aut hori zes a notorcycle to display a blue light as part
of the vehicles rear break |ight.

Aut hori zes the Attorney General to construct a new | aw
enforcenent training acadeny, crimnal forensic

| aboratory and a crimnal justice and energency
operations center in Pierre.

Prohibits the taking of certain pictures of another

W t hout that persons consent. This bill creates a
class 1 m sdeneanor for any person to secretly filmor
vi deot ape a person in the nude or in the victims
undergarnments. This bill is in response to an
apparently growing internet industry of purchasing and
di spl ayi ng such phot ographs and vi deos.

Prohi bits certain persons from providing care and
supervision for children in child wel fare agenci es,

regi stered famly daycare honmes and unregi stered famly
daycare hones. This bill makes it a class 1

m sdeneanor to allow a person convicted of a sex

of fense, child abuse or any felony to be within a
daycare for a period of five years after conviction.
This bill contained an energency clause and was si gned
by the governor on March 9, 2004, and has been the | aw
in South Dakota since that date.

Prohibits certain practices associated with unarned
retrieval of small ganme and establishes a penalty.
Under this bill it will be a class 2 m sdeneanor for
any person retrieving dowed small gane fromprivate
land to drive or flush small gane towards the hunter's
hunti ng group.

Revi ses the definition of crimnal pedophilia. This
bill renoves the incest exception fromthe definition
of crimnal pedophili a.

Repeal s certain provisions prohibiting certain

gover nment purchases and decl ares an energency. This
bill repeals SDCL 5-18-2.1. This bill contained an
energency clause and was signed by the governor on
February 17, 2004.
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HB1183 Provi des the tenporary replacenent of any el ected
of ficial incapacitated by illness or accident.

HB1202 Creates a task force to study state and | ocal
government. The task force shall identify unfunded
mandat es and expl ore areas where inter-governnenta
cooperation nmay be fostered in the future.

HB1203 Advi ses certain provisions regarding threats upon | aw
enforcenent officers and their famlies. This bil
clarifies that an oral or verbal threat to a | aw
enforcenent officer is prosecutable to the sane extent
as a witten threat.

HB1207 Requi res any judgnent of conviction to indicate whether
t he charge invol ves donestic abuse. The bill anmends
SDCL 25-10-34 and mandates that the state's attorney
i ndi cate on the summons, conplaint, information,
i ndictnment, arrest warrant and judgnment of conviction
whet her the charge invol ves donestic abuse.

HB1228 Provides for interstate contracts for the treatnent of
individuals with mental illness or chem cal dependency
and decl ares an energency. This act becane | aw on
March 9, 2004 when the Governor signed the bill.

HB1231 Requires nunicipalities and counties to establish
criteria and conditions in the zoning ordi nance before
aut hori zing certain conditional uses.

HB1235 Revi ses certain provisions related to pull tab
di spensi ng machines. This bill expands the
or gani zati ons which can have a nmechanical pull tab
di spensing device to include fraternal or charitable
or gani zati ons.

HB1248 Permits counties, in the absence of an organi zed
township, to |l evy special assessnents to nmaintain and
i nprove certain public rights of way.

HB1267 Revi ses certain provisions regardi ng bl ood sanpl es
taken after violent or accidental deaths.

HB1275 Requi res chemi cal tests of drivers involved in
accidents resulting in serious bodily injury. This
bill creates an exception to the inplied consent |aw
which would require a driver to submt to the
wi t hdrawal of bl ood or other bodily substance for
chem cal analysis if the driver has been involved in an
accident resulting in death or serious bodily injury of
anot her person. The bill defines serious bodily injury
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SBl

SB15

SB54

SB56

SB57

SB59
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as such injury as is grave and not trivial and gives
rise to apprehension of danger to life, health or |inb.

Revi ses certain enforcenent procedures regarding the
prohi bition on certain objects dangling between a notor
vehicle driver and the vehicle windshield. This bill
makes a dangling object violation a secondary of fense
and a driver can be cited only after being pulled over
for anot her offense.

Provides for a crimnal code revision conm ssion and
decl ares an energency. This act becane | aw on February
26, 2004, after signature by the Governor. The act
creates a fifteen nmenber conm ssion to review not only
title 22, but also all drug offenses and driving under
the influence of fenses. The comm ssion al so, may, at
its discretion, exam ne any offense, whether inherently
crimnal, procedural or admnistrative, if the offense
i s punishable as a felony or m sdenmeanor or by the

i mposition of any fine or civil penalty. The

commi ssion nmust submt its recommendations for changes
prior to the beginning of the 2005 | egislative session.

Revi ses certain mscell aneous procedures at the polling
pl ace and provides certain penalties. This bill nakes
it a class 1 m sdeneanor for precinct superintendents,
preci nct deputies and counting boards to not act in an
impartial manner. The bill al so changes provisions
concerni ng poll watchers.

Provides for the inclusion of certain informati on on
requi red abortion reports and clarifies the
confidential nature of the information.

Provi des that certain mnors who have been adjudi cated
for driving under the influence be defined as children
in need of supervision. This bill applies to zero

tol erance DU 's by mnors.

Repeal s and revises certain provisions relating to
mandat ory consecutive sentences. This bill renoves the
requi renent that a prisoner who comrits an offense as a
pri soner cannot start serving a sentence for that

of fense until conpletion of their original sentence.
The bill allows for the sentencing court to
specifically order the sentences to run concurrently
and no | onger nandates that they be consecutive.

Revi ses certain provisions regardi ng public records
kept by state agencies. This bill nodifies what is
commonly known as the gag law to protect financial,
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SB60

SB62

SB64

SB66

SB68

SB74

SB77
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proprietary and trade secret information from
di sclosure. That bill also reduces the current penalty
froma class 6 felony to a class 1 m sdeneanor

Allows a | aw enforcenent agency to rel ease information
concerning calls for service to the public and the
media. The bill is discretionary and does not nandate
that a | aw enforcenment agency rel ease call for service
information. Further, identifying information cannot
be rel eased.

Provi des a procedure for handling certain conplaints
regardi ng open neeting requirenments and creates an open
neeti ngs conm ssion. Under the bill, a states attorney
may prosecute an open neeting violation, determne the
open neeting conplaint does not have nmerit or send the
conplaint to the South Dakota open neetings conmm ssion.
The Conmmi ssion will be nade up of five states attorneys
who will issue a witten decision. If the conm ssion
finds a violation of the open neeting |aw, the

commi ssion will issue a public reprimand to the

of fending official or governmental entity.

Permits the filing of an allegation of habitual
crimnality after arrai gnnent under certain
ci rcumst ances.

Revi ses the definition of an abused or neglected child
to include exposure to the manufacturing of
met hanphet am nes.

Revi ses certain provisions relating to the receipt of
noti ce of an appeal in an adm nistrative appeal. The
bill renoves the jurisdictional bar to the appeal if a
party fails to serve the notice of appeal upon the
heari ng exam ner.

Grants to counties and townships the authority to
defray the cost of abating a public nuisance and

i ncreases the penalty for failing to abate certain
publi ¢ nuisances. The bill makes it a class 1

m sdeneanor if any person has been served with personal
notice by |aw enforcenment concerning the condition of

t he persons property as a nui sance and that person
fails to abate the public nuisance within 60 days.

Provides that certain third and subsequent violations
of stalking protection orders are felony offenses. The
third offense of violating a stal king protection order
within a five year period will be a class 6 felony.
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SB132

5, 2004

Revises the tinme period when a holder of restricted
mnors permt may operate a notor vehicle. This bill
extends the hours a person holding a restricted mnors
permt may drive to 10:00 p.m fromthe current 8:00
p. m

Requires certain sellers and | essors of residential
property to disclose any know edge of the existence of
pri or manufacturing of nethanphetam nes.

Repeal s the discretion of the court to sentence persons
to the penitentiary for an indeternm nate term

Provides that certain third and subsequent viol ations
of donestic abuse protection orders are felony
offenses. Simlar to SB 77, the third violation of a
protection order within a five year period woul d
constitute a class 6 felony.

Permts the Law Enforcenment O ficers standards

Comm ssion to refuse certain applications based on
juvenil e adjudications and dispositions and to provide
for access to certain juvenile adjudications and

di spositions by the Commssion. This bill allows the
Law Enforcenent O ficers Standards Conmm ssion to

consi der juvenile offenses which would constitute
felony drug offenses, sex crines, or crinmes of violence
if conmtted by an adult.

Revi ses certain provisions relating to the conputation
of time to be served for the failure to pay certain
fines, costs or restitution.

Clarifies certain provisions concerning the residency
requirenents for states attorneys in certain snal
counties. This bill authorizes a person in a
contiguous county to run for states attorney in a
county with a popul ation of |less than 5,000 persons.

Prohibits the disruption or interference with traffic
signal preenption systens and provides a penalty. This
makes it a class 2 m sdeneanor for persons to change
traffic lights by using devices avail abl e over the
internet that trigger light control systens used by
ener gency vehi cl es.

Revi ses certain provisions regardi ng the county wheel
t ax.

Gants counties the authority to discuss certain
econonm ¢ devel opnent information in executive session.
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SB164 Revi ses certain provisions relating to the county
zoni ng | aws.

SB170 Revi ses the period of tinme when certain penalties apply
for failing to file or pay certain taxes due. This
bill generally extends from30 to 60 days, the tine
period that nmust el apse before crimnal charges can be
filed for failing to pay taxes.

SB182 Prohi bits capital punishnent of juvenile offenders.

SB184 Prohi bits human cl oni ng.

SB188 Revi ses certain provisions relating to access to
isolated tracts of |and.

Overall, the nunmber of bills introduced increased slightly during

t he 2004 session. The nunber of bills dealing with | aw
enforcenment, the crimnal justice system victins and donestic
abuse were down once again this year.

Pl ease feel free to contact nme if you need additional
information. You can access all of the bills introduced by the
2004 Legislature at the South Dakota Legislative Research
Council's website. The web address is:

http://leqgis.state.sd. us/sessions/2004/index.cfm
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